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Wills : Contest of Probate by Person Interested : Proof of 
Interest. — Though "any person interested" 1 may appear and con- 
test the probate of a will, it is frequently a matter of some uncer- 
tainty as to what is a sufficient interest and to what extent the proof 
of this interest must go. The soundness of the decision in the Estate 
of Land 2 would seem to be unquestionable, in holding that a leg- 
acy under a prior will, equal in amount to that which the legatee 
was given by the will which had already been established, was not 
a sufficient interest to enable the legatee to assail the probate. 
Ordinarily, a beneficiary under either a prior or a subsequent will 
has the right to contest, since he has a direct pecuniary interest in 
defeating the probate of the will assailed. 8 If he is given no leg- 
acy by the will he seeks to contest, or if his legacy thereunder is 
smaller in amount, he clearly has an interest that would be impaired 
by the establishment of that will. But where the benefit to be 
gained under both instruments is the same, in the absence of other 
considerations, it seems scarcely conceivable that any legal interest 
can exist in having the one will established in preference to the 
other. It may be noted, however, that the mere fact that the leg- 
acies under the two are equal in amount will not prevent an inter- 
est from arising by virtue of other facts. A prima facie showing, for 
example, that under the contested will there might be an insufficiency 
of assets and a consequent ademption of a portion of the legacy, 
which under the other will would not take place, would seem to 
be sufficient establishment of an interest carrying with it the right 
to contest. 

In the Estate of Zollikofer* the decision was again adverse to 
the would-be contestant because of the failure of proof of a suffic- 
ient interest; and incidentally, the revocation of a technically de- 
fective olographic will, which had already been admitted to pro- 
bate, was prevented. The latter had been written by the testator 
on a paper on which figures "190" of the year were printed, the 
testator himself adding the last figure only. The plaintiff based 
his interest on an assignment of a legacy under another will of the 
deceased which had been admitted to probate in Guatemala, and 
introduced a copy of the record of the foreign probate and of the 
will established there. The will assailed had been probated here, 
as the will of a resident of California. While the court admitted 
that the domestic will might be invalid as an olographic will, 5 it 



1 California Code of Civil Procedure, sec. 1307. 

2 (Dec. 11, 1913, rehearing denied, Jan. 10, 1914) 46 Cal. Dec. 526, 
137 p ac- 246. 

» Buckingham's Appeal, (1889J 57 Conn. 544, 18 Atl. 256; McDonald 
v. McDonald, (1895) 142 Ind. 55, 41 N. E. 336; Estate of Langley, 
(1903) 140 Cal. 126, 73 Pac. 824; Ruth v. Krone, (1909) 10 Cal. App. 
770, 781, 103 Pac. 960. 

* (Feb. 4, 1914) 47 Cal. Dec. 234, 138 Pac. 995. 

"Estate of Billings, (1884) 64 Cal. 427, 1 Pac. 701; Estate of Plumel, 
(1907) 151 Cal. 77, 90 Pac. 192. 



344 CAUFORNIA LAW REVIEW 

denied the plaintiff the right either to have the foreign will ad- 
mitted to probate or to contest the probate of the domestic will. 
The denial of probate is clearly governed by the rule established 
in the Estate of Clark, 8 where it was decided that the will of a 
resident of this state is not entitled to ancillary probate here upon 
the introduction of the foreign record. In regard to the right to 
contest the domestic will, there was no showing of a sufficient in- 
terest, since the foreign record and copy of the will probated there 
were not admissible as evidence of the existence of another will. 7 
The foreign probate was, as to the present defendants, res inter 
alios acta. They were not parties to the proceedings in Guatemala, 
and the decree in probate there had the effect of a judgment in 
rem only with respect to property within that jurisdiction. It 
would seem that the proper course for the contestant to have pur- 
sued would have been to establish his interest by proving the 
handwriting of the foreign will in the ordinary manner and intro- 
ducing the copy as secondary evidence. In the event that the 
contest were successful, the foreign will might have been admitted 
to probate here as a lost or destroyed will, under sections 1338-1341 
of the Code of Civil Procedure. 

W. W. R, Jr. 



« (1905) 148 Cal. 108, 82 Pac. 760. 

1 0verby v. Gordon, (1900) 177 U. S. 241. 



